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The National Bas~etball Association ("NBA"), the National

Hockey League ("NHL") and the National Football League ("NFL)

(sometimes jointly "t le Leagues") hereby file the instant

Conunents in CS Docket No. 96-46. dealing with Open Video Systems

( "OVS") and implement :_ng Section 302 of the Teleconununications

Act of 1996.

Sports Exclusivity

New Section 653!o) (1) (D) of the Conununications Act requires

the Conunission to ext'~nd to OVS the provisi.ons of Section 76.67

(as well as the netwcck non-dupli.cation and syndicated

exclusivity sections; of the Conunission's current rules, dealing

with sports exclusiv:i ':y. That rule, applicable to cable systems

since its adoption ir 1975, requires that cable operators, given
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notice!!, must protect against the importation of the "same game"

within the Specified "one of the home team without the consent of

that team, if the gam~ is not being shown over-the-air in that

market.

The Commission i 1 Paragraph 46 poses a number of questions

for comment, all of w1ich can be answered by focusing on the

application of Sectiol 76.67 -- and network non-duplication and

syndicated exclusivitJ -- to cable television systems.

(a) Service to Multiple Community Units. The cable rule is quite

specific --and has be2n for more than two decades: those

community units in wr)le or in part within the Specified Zone are

subject to the varioLs program exclusivity rules. The burden has

been on the cable operator to configure its system to comply with

the rule; the OVS she !lld be under the same obl igation. If

necessary, the signa:! can be physically trapped from the areas

where the rule appliEs.~

(b) Responsible Entit~ The Commission also seeks comment on

what OVS entity woule be responsible for compliance with

exclusivity rules gererally and specificaLly where channels are

shared. Ultimately, the Leagues will look to the system

operator, in the samE way they do in cable. Liability between a

1/ In adopting any (>VS regulations, the Commission must make
certain that provisi1ills are made for FCC registration by program
providers and/or system operators so that the Leagues can give
proper notice.

~/ Although the Leaques believe that the provisions of Section
76.67 should be appl ed identically as between cable systems and
OVS, the Leagues do lot believe that the Specified Zone
necessarily provides for an adequate area of protection.
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program provider and3ystem operator may be best addressed in the

contractual relations lip between the provider and the operator,

but choosing between hem is not the responsibility of the sports

team or league seekinr protection against unconsented

importation. Without regard as to the mechanics of protection,

protection simply mus be afforded.

Retransmission Consen~

The Commission j 1 Paragraph 59 also raises certain questions

dealing with retransmlssion consent. The Leagues remind the

Commission of the exp,_icit statutory direction from the Cable

Television Consumer fcotection and Competition Act of 1992 (Pub.

Law 102-385) that thE Commission is not to construe the concept

of retransmission consent as affecting existing or future license

agreements between py)gram suppliers and broadcast stations

concerning, among otr i~r things, retransmission rights. As that

Act acknowledges, it is essential that copyright holders be

allowed to negotiate ~greements with broadcast stations expressly

dealing with retransnission rights and such agreements are not to

be undermined by anyluthority granted to broadcasters.
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Respectfully submitted,

NATIONAL BASKETBALL ASSOCIATION

NATIONAL HOCKEY LEAGUE

NATIONAL FOOTBALL LEAGUE
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By: ~.. Hochbe , Counsel

Verner, Liipfert, Bernhard,
McPherson & Hand, Chartered

901 - 15th Street, N.W.
Suite 700
Washington, D.C. 20005
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